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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 02/08/2014  one Karuna  Basumatary lodged an FIR with 

the Officer-in-charge of Mazbat P.S. and alleged that when on 29.07.14 

at about 4.30 pm his brother Ganesh Basumatary aged about 25 years 

along with his uncle Prafulla Rabha were going in the motorcycle bearing 

no. AS-12- D- 7123 from Mazbat Rupa Road towards Lamabari Market, 

one Tata (ACE Geep ) bearing no. AS- 27/ C- 2116, coming at high speed 

and in negligent manner, hit the motorbike from back side near Naharbari 

ABSU office. As a result his brother was injured severely on his head. 

They were admitted in Mazbat PHC , But due to seriousness, his brother 

was referred to Mangaldai Civil Hospital and later on sent to GMCH, 

Guwahati. He died on 31.07.14 at GMCH. As he was busy in the 

treatment and cremation of his deceased brother, he was late in filing the 

FIR. So the informant prayed before police for taking necessary action 

against the accused person. 



 

  On receipt of the F.I.R., Majbat P.S. Case No. 38/2014, U/S 

279/304(A) I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion 

of investigation finding sufficient materials u/s 279/337/304(A) I.P.C., 

submitted the Charge-sheet against accused Lakhyadhar Borah. Hence 

the prosecution case is. 

 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge 

sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against the accused and issued process 

against him.  

Accordingly accused Lakhyadhar Borah appeared before the court 

and the necessary documents u/s 207 of Cr. P.C. were given to the 

accused and considering the relevant documents and hearing both the 

parties, particular of the offences u/s 279/337/304(A) I.P.C. were read 

over and explained to accused Lakhyadhar Borah to which he pleaded not 

guilty and claimed to be tried. 

During trial prosecution side examined ten witnesses who were 

cross examined by the defence. The prosecution declined to examine any 

other witnesses on their behalf and prayed for closing the evidence of the 

prosecution witnesses. Accordingly the evidence of the prosecution side 

was closed. The examination of the accused u/s 313 of Cr.P.C. was 

recorded as per law ad kept with the record. No defence witness was 

examined. 

 I have heard the arguments of both the sides and perused the 

evidence on record.  

 

 

 

 

 

 

 

 



POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following 

points for determination arose before this court in the instant case-  

(i) Whether accused Lakhyadhar Borah drove his vehicle on 

29.07.14 at about 4.30 pm on public road in a manner so 

rash and negligent as to endanger human life or to be 

likely to cause hurt or injury to any other any and thereby 

committed the offence punishable u/s 279 IPC? 

(ii) Whether accused Lakhyadhar Borah on 29.07.14 at about 

4.30 pm caused hurt to Prafulla Rabha by doing a rash and 

negligent act and thereby committed the offence 

punishable u/s 337 IPC? 

(iii) Whether accused Lakhyadhar Borah on 29.07.14 at about 

4.30 pm caused to death of Ganesh Basumatary by doing 

a rash and negligent act and thereby committed the 

offence punishable u/s 304 (A) IPC? 

 

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience all the points for determinations are 

taken together for discussion.  

PW 1 Jamir Basumatary stated that he knows the informant and 

the accused person. He was at home at the time of incident. When he 

heard about the accident he went to the place of occurrence and saw 

that one person was lying on the ground with a bike. The bike may be RX 

100 Yamaha. Later on the victim was sent to the hospital. On the next 

day police came to his shop and took his signature.  

In the cross examination of PW1 stated that he didn’t see the 

incident. He didn’t know why police took his signature. 

 



PW 2 Karuna Basumatary stated that he is the informant in this 

case and knows the accused person. The incident took place at about 7-8 

months ago at 2-30 pm on Mazbat main road. He didn’t see the incident. 

His brother Ganesh Basumatary along with Prafulla Rabha were going on 

the motorcycle. Then one Tata vehicle hit them from back side . Later on 

he came to the place of occurrence and saw that his brother got injury  

on his head. Later on, they were sent to GMCH, Guwahati. His brother 

died at GMCH. He saw the vehicle in the police station. 

In the cross examination of PW2 stated that police interrogated  

him. The FIR was written by a police person at the police station. He 

didn’t remember the date of the incident.   His brother died after two 

days of the incident. He lodged the FIR after two days of incident.  He 

didn’t see the incident.    

PW 3 Nandeswar Brahma stated that he does not know the 

informant and the accused. The incident took place about 9-10 months 

ago at Naharbari Tiniaali at about 3 pm. They heard a sound of accident 

between Tata Magic and a bike. The person, who was sitting backside of 

the bike, was lying on the ground. He was sent to Mazbat PHC and later 

on sent to Mangaldai civil hospital. Later on he was referred to GMCH. He 

heard that he died at GMCH. Later on police seized the bike.  

In the cross examination of PW3 stated that he didn’t see the 

incident. 

PW 4 Swmdwnshya Basumatary stated that he does not know the 

informant and the accused. The incident took place about 4-5 months 

ago at about 2 pm. The accident took place between one Tata Magic and 

a bike. One of the persons, who was sitting backside of the bike, was 

injured severely. Later on he heard that the injured person died. 

In the cross examination of PW4 stated that he didn’t see the 

incident. When he heard the sound of accident he went to the place of 

occurrence.  

 



PW 5 Santosh Daimary stated that he knows the informant and 

the accused person. The incident took place about 6-7 months ago .He 

was sitting at ABSU office at the time of incident. When he heard a sound 

of the accident, he went out and saw a Tata Magic and a bike. One 

person was lying on the ground. Blood was coming out of the head of 

injured person. He didn’t see the incident. 

Cross examination of PW5 was declined. 

PW 6 Aditya Madhab Baruah stated that on 31.07.14 vide PMR no. 

1807/14 with .respect .to. Bhangagarh P.S. GD No. 577 dated 31.07.14, 

he had done post mortem of Ganesh Basumatary. The dead body of 

Ganesh Basumatary was identified by HG Hanif Choudhury and his 

brother Karuna Basumatary. The cause of death of the injured person 

was Head injury. 

In the cross examination of PW6 stated that he had done post-

mortem examination on the basis of the forwarding by Bhangagarh Police 

Station. 

PW 7 Ganesh Sonowal stated that on 04.08.14 he examined one 

TATA ACE vehicle bearing no. AS 27 C 2116 and found partial damage of 

the left side of Cabin door of the vehicle. 

On the same day he examined one motor cycle bearing no. AS- 

12- D 7123 and found front wheel assembly including head light, 

indicator light (right) were damaged. 

 In the cross examination he stated that he examined both the 

vehicles. He didn’t remember who carried both the vehicles.  He got the 

police requisition on 04.08.14 . 

PW8 Dipak Das stated that on 02-08-2014 while he was working 

as O/C at Mazbat police station, he received one FIR from Karuna 

Basumatary. Then he registered one case and he took charge of 

investigation of the case. Then he went to the place of the occurrence. 

He seized the documents of AS 27 C 2116 vehicle and AS- 12- D 7123 

motorcycle and got the vehicles examined by the MVl. Both the vehicles 



were seized by Jibon Deka. He collected the post mortem report of 

Ganesh Basumatary and injury report of Prafulla Rabha. There after he 

submitted the charge sheet against the accused person Lakhyadhar Bora 

U/S 279/304 (A) IPC.   

In the cross examination, PW8 stated that he didn’t go to the 

place of occurrence. ASI Jiban Deka went to the place of occurrence. ASI 

Jiban Deka drew sketch map. He took the statement of Victim Prafulla 

Rabha. He didn’t make Prafulla Rabha as witness in this case. The GD 

Entry was endorsed by Tarun Brahma in this case. He didn’t make him as 

witness in this case. The extract copy of GD Entry was enclosed with 

Case Diary. ASI Jiban Deka got the post mortem examination of the 

victim done by the Doctor . Prafulla Rabha drove the motorcycle on the 

accident. 

PW 9 Jiban Deka stated that on 29.07.14 he went to the place of 

occurrence and drew sketch map, took statement of witnesses and seized 

the AS 27 C 2116 Tata Magic vehicle and AS- 12- D 7123 motorcycle. He 

arrested the accused person Lakhyadhar Borah and later on allowed him 

to go on bail. 

In the cross examination PW 9 stated that he did the preliminary 

investigation of the case. O/C , Mazbat registered this case.  The place of 

occurrence is 1 km away from the police station. Some persons showed 

them the place of occurrence who were present in the place of 

occurrence at that time.  He forgot their names. He does not know who 

died in this accident. He took statements of Jamir Choudhury, Sabulesh 

Basumatary, Nandeswar Brahma and Santosh Daimary. He forgot the 

time when he went to the place of occurrence. The victims were not 

present at the place of occurrence. He didn’t mention the damages of the 

vehicles. He didn’t interrogate the drivers of both the vehicles. The road 

condition was good. No speed Breaker was there. In the east side of the 

place of occurrence is ABSU Office, in the west is the shop of Moinuddin, 

in north side is the road of Laalpani and in the south side is Majbat Gaon. 

He didn’t take the statement  of Moinuddin. . Both the vehicles were sent 

for examination to MVl by the O/C, Mazbat. He took statement of the 



witness of seizure list. He doesn’t know the owners of the vehicles. The 

statement of two seizure list witnesses was taken by him.  

PW 10 Prafulla Rabha stated that he knows the informant and 

does not know the accused person. On 29th July, 2014 he along with his 

nephew Ganesh Basumatary were going in the motorcycle from Mazbat 

towards Lamabari. A cow was running in front of his bike near the 

Naharbari ABSU office. Then he stopped his bike instantly to save the 

cow. He was unable to control his bike and hit in the door of  the vehicle 

in front of his motorcycle. As a result he fell down from the bike. He got 

injury in knee of his right leg. Bloods were coming from the head of 

Ganesh Basumatary.  He took him to Mazbat PHC , But due to 

seriousness he was referred to Mangaldai Civil Hospital and later on sent 

to GMCH, Guwahati. He died on at GMCH.  

 

In the cross examination, PW10 stated that the incident took 

place at about 4 pm. police interrogated him. Ganesh Basumatary was 

about 21 years old. Ganesh Basumatary didn’t wear helmet. He drove the 

bike. He hit the truck. Truck didn’t hit him. He forgot who were present at 

the time of incident. There was no any shop at the place of occurrence. 

But ABSU office was there at a distance of 150 metres The road condition 

was good. No speed Breaker was there. Police didn’t interrogated him. 

The driver of the truck was alone at the time of incident. 

 

At the stage , I would like to go through the relevant legal 

provision. 

Section 279 of the Indian Penal Code lays down about  Rash 

driving or riding on a public way.— 

―Whoever drives any vehicle, or rides, on any public way in a 

manner so rash or negligent as to endanger human life, or to be likely to 

cause hurt or injury to any other person, shall be punished with 

imprisonment of either description for a term which may extend to six 

months, or with fine which may extend to one thousand rupees, or with 

both.‖ 

 



So it is found that PW1, PW2, PW3, PW4 and PW5 stated that 

they did not see the incident. Hence their evidence is of no value.  On the 

other hand PW6 is the Medical Officer, PW 7 is the Motor Vehicle 

Inspector, PW8 and PW9 are the persons connected with the 

Investigation. So PW6, PW7, PW8, PW9 were not the eye witnesses to 

the incident. Taking in to consideration the facts and circumstances of the 

case the most vital witness in the case namely Prafulla Rabha, who was 

not made a witness by the investigating officer, was examined as 

witness. It is found that Prafulla Rabha was the driver of the motorcycle 

in which the deceased was travelling ( as mentioned in the FIR) and this 

Prafulla Rabha deposed in his cross examination that he drove the 

motorcycle and hit on the truck and not the truck hit them. So the 

admission of the most vital eye witness shows the absence of the Rash 

driving or riding on a public way by the accused person on the day of the 

incident.    

Under the facts and circumstance of the case it is found that it is 

not proved by the prosecution that the accused drove the vehicle on the 

day of the incident in a manner so rash or negligent as to endanger 

human life and hit the victim. 

  Hence the prosecution has failed to prove the guilt of the 

accused by adducing cogent evidence and as such the accused is entitled 

to be acquitted of the accusations made against him on the benefit of 

doubt. 

 

 

ORDER 

 

In view of the conclusion made above I hold the accused 

Lakhyadhar Barah not guilty of the offence u/s 279/337/304(A) IPC. 

Hence accused Lakhyadhar Barah is acquitted of the accusation u/s 

279/337/304(A) of I.P.C. and set at liberty forthwith.  

The bail bond of the accused Lakhyadhar Barah is extended for a 

further period of 6 months from today as per provisions of Section 437A, 

Cr.P.C as amended up to date.  



The judgment is delivered in the open Court under my hand and 

the seal of this court on this the 04th  day of May, 2016. 

 

 

(N.C.BHUYAN) 

  Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



APPENDIX:- 

 

1. Prosecution witnesses  

PW 1 –Jamir Choudhury 

PW 2 - Karuna Basumatary  

PW 3- Nandeswar Brahma 

PW 4 - S. Basumatary  

PW 5 - Santosh Daimary  

PW 6 – Aditya Madhab Baruah 

PW7 – Ganesh Sonowal  

PW 8 – Dipak Das 

PW 9 – Jibon Deka  

PW 10 – Prafulla Rabha  

2. Defence witnesses  

None   

3. Prosecution exhibits.  

EX 1 – FIR 

Ex 2 – Seizure List 

Ex 3 – Seizure List/ MVI report 

Ex 4 – MVI report 

Ex 5 – Seizure List  

Ex 6 – Charge Sheet 

Ex 7 – Sketch Map 

4. Defence exhibit. 

None 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 



 


